STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ANNA L. ELAM
Petitioner,
VS. Case No. 03-3331

FLAGLER COUNTY,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to Notice, this matter came on for hearing before
Robert S. Cohen, a dul y-desi gnated Adm nistrative Law Judge of
the Division of Administrative Hearings, in Bunnell, Florida, on
February 17, 2004. The appearances were as foll ows:

APPEARANCES

For Petitioner: Anna L. Elam pro se
No appear ance

For Respondent: Andrew B. Thomas, Esquire
1625 Lakeside Drive
Del and, Florida 32720

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Petitioner, Anna L. Elam was not offered enpl oynent
as an elenmentary school teacher and was therefore discrimnated
agai nst by the Respondent, Flagler County Schools, on the basis

of her age.



PRELI M NARY STATEMENT

Thi s cause arose on February 15, 2003, when the Petitioner
filed an Amended Charge of Enploynent Discrimnation with the
Fl ori da Comm ssion on Human Rel ations (“Comr ssion”). The
anended conpl aint alleged that the Petitioner was deni ed
enpl oynent with the Respondent as of Septenber 4, 2002, because
of her age. The Petitioner alleged that she had applied for
enpl oynent with the Respondent; had been interviewed severa
times; but had not been offered enploynent. The Petitioner
al | eged that she net one of the other applicants for a position
for which she applied and that the applicant was younger than
she. Petitioner further alleged that the Flagler County School
Adm ni strator said she was too old to be hired as an el enentary
school teacher. The allegations in the anended conpl ai nt were
i nvestigated and, on July 28, 2003, the Conm ssion issued a
determi nation of “no cause” to believe that a discrimnatory act
had occurred. The Petitioner then filed a Petition for Relief
and was granted a formal proceeding and an evidentiary hearing.
The hearing was held in the Flagler County Courthouse in
Bunnell, Florida, pursuant to notice, before the undersigned
Adm nistrative Law Judge, on February 17, 2004.

The cause cane on for hearing as noticed. The day prior to
the hearing, the Petitioner called and spoke with both the

assistant to Adm nistrative Law Judge P. M chael Ruff (to whom



the case had originally been assigned) and to the assistant to

t he undersigned, to informthem that she had no | egal
representation and was therefore not going to appear at the
hearing on February 17, 2004. Both Judge Ruff’s and the
undersigned’ s assistants infornmed the Petitioner that she nust
attend the hearing and tell the undersigned personally of her
intent to abandon her case if this was her desire. The
Petitioner stated that she understood and both judi ci al

assi stants assuned that she woul d appear at the hearing in
Bunnel . Upon convening the hearing at approximately 20 m nutes
after the appointed hour, the Petitioner had not appeared. The
under si gned i nquired of counsel for the Respondent as to how he
w shed to proceed and was inforned that the Respondent would ore
tenus nove for a recommended order of dism ssal of the action,
since it appeared clear that the Petitioner had voluntarily
absented herself fromthe final hearing.

The Petitioner has the burden of proof and a recommended
order of dism ssal could be entered based upon the Petitioner’s
failure to appear without justification, of which none has been
filed or communi cated to the judge. The Respondent el ected not
to put on its case-in-chief, choosing to allow the case to be
recommended for dism ssal as though the Petitioner had filed a
voluntary dism ssal of the cause. The hearing had been duly

noticed and the Petitioner had clearly been aware of the tine



and place of the hearing based upon contact nmade the day before
the hearing with the assistants to both Judge Ruff and the
under si gned.

Upon concl usion of the hearing, the undersigned closed the
proceedi ngs, noting that the Petitioner had failed to appear of
her own volition since no calls had been made to the Cerk’s
Ofice at the Flagler County Courthouse or to the Division of
Admi ni strative Hearings, other than the calls referenced above
as having been made to Judge Ruff and the undersigned s
assi stants, which indicated the Petitioner’s voluntary absence
fromthe hearing. Since no evidence or testinony was taken at
t he hearing, the undersigned agreed to prepare a recomended
order of dism ssal of the cause without benefit of a transcript
or proposed recomended orders.

Ref erences to statutes are to Florida Statutes (2002)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. The Petitioner filed an Arended Charge of Enpl oynment
Discrimnation with the Florida Conm ssion on Human Rel ati ons
(“Comm ssion”) on February 15, 2003.

2. The Commi ssion investigated the amended conpl ai nt and
i ssued a determ nation of no cause that discrimnation had

occurred.



3. The Petitioner tinmely requested a formal adm nistrative
hearing and the petition was duly referred to the Division of
Adm ni strative Hearings by the Comm ssion.

4. Upon notice, this matter was set for formal hearing on
Decenber 18, 2003, at the Fl agler County Courthouse in Bunnell,
Fl ori da.

5. Followng a Mdtion for Continuance filed by the
Respondent, the final hearing was reset for February 17, 2004,
at the same location in Bunnell, Florida.

6. The Petitioner called and spoke with Melissa Young,
assistant to Adm nistrative Law Judge P. Mchael Ruff, and to
Cl audi a LI add, assistant to the undersigned, to informthemthat
she had no | egal counsel and was therefore not going to appear
at the February 17, 2004, hearing. Both assistants informed the
Petitioner that she should attend the hearing and informthe
under si gned personally as to her intention of whether to
pr oceed.

7. The undersigned convened the hearing in Bunnell,

Fl orida, on February 17, 2004.

8. Counsel for the Respondent appeared at the hearing
along with approximately five witnesses for the Respondent who
intended to testify.

9. Neither the Petitioner nor anyone purporting to be

counsel or a qualified representative for the Petitioner



appeared at the hearing or within 45 mnutes of the tine
schedul ed for the hearing, 10:00 a. m

10. Neither the Petitioner nor anyone purporting to be
counsel or a qualified representative for the Petitioner
subm tted any evidence via deposition, sworn testinony or
docunentary evidence prior to, at the tine of, or subsequent to
the hearing on February 17, 2004.

11. Oher than the calls to the assistants to the judges,
neither the Petitioner nor anyone purporting to be counsel or a
qualified representative for the Petitioner has contacted the
under si gned or his assistant subsequent to the hearing on
February 17, 2004.

CONCLUSI ONS OF LAW

12. The Division of Administrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.57(1) and 120.569, Florida Statutes.

13. The Petitioner has failed to prove a prima facie case

of discrimnation on account of her age because she voluntarily
failed to appear and present evidence at the duly- and properly-
noticed formal hearing. Since the Respondent chose not to

present any evidence or testinony at the hearing, the record is
devoi d of any possible set of facts or circunmstances to support

a claimof age discrimnation in the Respondent’s |ack of hiring



the Petitioner as an el enentary school teacher in Flagler
County.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usions of Law, argunents of the Respondent and the fact
that the Petitioner voluntarily absented herself fromthe
hearing, it is, therefore,

RECOMVENDED t hat a Final Order be entered by the Florida
Comm ssion on Human relations dismssing the Petition for Relief
inits entirety.

DONE AND ENTERED this 19th day of February, 2004, in

Tal | ahassee, Leon County, Flori da.

A

ROBERT S. COHEN

Adm ni strative Law Judge

Di vision of Adm nistrative Heari ngs
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 19th day of February, 2004



COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Anna L. El am
23 Patric Drive
Pal m Coast, Florida 32164

Andrew B. Thonas, Esquire
1625 Lakeside Drive
Del and, Florida 32720

Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.



